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Abstract

The Special Jurisdiction for Peace, the key legal mechanism in the Colom-
bian transitional justice project, has become the subject of heated debate
among its firm supporters and its vehement opponents without leaving
much room for more nuanced assessments. This article wants to close
this gap by addressing the main misunderstandings regarding the JEP,
especially those concerning its role and potential to eradicate the many
decades of impunity in Colombia. It aims to provide a framework for a
debate that, on the one hand, leads to recognition of the JEP’s progress
and potential and, on the other, acknowledges and demonstrates its most
pressing challenges.

Introduction

The Colombian Special Jurisdiction for Peace (in Spanish Jurisdiccién
Especial para la Paz, hereinafter JEP), the legal mechanism of a larger tran-
sitional justice (hereinafter TJ) project, has become the centre of a heated
debate that is situated in a complex political entanglement between its
opponents and supporters. This article addresses the main misunderstand-
ings in the discussions concerning the JEP, especially regarding its role
and potential to eradicate the high level of impunity that has existed for
decades in Colombia. The objective is to provide a framework for a debate
that recognizes the progress achieved by the JEP while at the same time
acknowledging and pointing to its most pressing challenges.

We observe that the JEP’s institutional framework meets very high
(international) standards (especially concerning due process obligations

* Acknowledgments to Carlos Castro Cuenca, Diego Fernando Tarapués Sandino,
Juliette Vargas and Gustavo Urquizo for their valuable comments on a previous
draft of this paper.
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and the duty to ensure accountability for serious human rights violations)
and that hence the JEP cannot be dismissed as an impunity mechanism
as often done by its most fervent opponents. At the same time, however,
we identify urgent challenges that the JEP faces as a starting point for
a constructive critical discussion. We argue that constantly perpetuated
myths and misperceptions (such as erroneous assessments about the JEP’s
mandate, scope and its underlying notion of justice) are detrimental to
a truly critical analysis of its work, and, instead, fuel the (mistaken) per-
ception that the JEP is one of the causes of impunity in Colombia. The
article sustains that what is needed instead is a critical and constructive
monitoring of the JEP’s work, as well as its underlying notion of justice.
The article points out key aspects concerning the JEP’s often overlooked
mandate, the context in which it operates and its role in the broader strug-
gle against impunity. It closes with recommendations on how to promote
a truly critical and meaningful approach towards the JEP.

1. What does impunity mean?

From their very beginning, the peace negotiations in Colombia were
followed by strong criticism that such a process would end up granting
impunity (Sudrez 2019). These objections especially focused on the chap-
ters of the drafted Peace Agreement regarding justice for the victims of
the conflict and, thus, on the creation of the JEP itself (Sedacca 2019:
324-6). In particular, criticism was expressed that this jurisdiction would
disproportionately benefit members of the Revolutionary Armed Forces of
Colombia (in Spanish Fuerzas Armadas Revolucionarias de Colombia —
Ejército del Pueblo, hereinafter FARC-EP), converting this T] mechanism
into a “FARC tribunal” (Leén 2016).! After the signing of the first Peace
Agreement, these voices not only persisted, but also increased during and

1 This claim was refuted by the JEP’s first “indictment” handed down in the context
of macro case 001, charging eight former members of the FARC-EP with hostage
taking and severe deprivations of liberty, cf. JEP, SRVR (2021): Ruling No. 19.
See also Bermudez Liévano (2021). So far, the JEP has opened seven macro cases
(which concern whole crime situations) that either have a thematic or a territorial
focus, namely abduction (case no. 001), extrajudicial killings (case no. 003), the
persecution of members of the political party Unién Patridtica (case no. 006),
the recruitment of minors (case no. 007) as well as crimes committed in the
departments Narifio (case no. 002) and Norte del Cauca (case no. 005), and in the
subregion Urabd (case no. 004). For detailed information, see https://www.jep.gov.
co/especiales1/macrocasos/index.html <10.08.2021>.
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after the plebiscite, resulting in the rejection of the original Peace Agree-
ment by a narrow majority. As a consequence, the Agreement was adopted
with modifications and, although the JEP was approved, it was done only
after introducing substantial adjustments (Ambos and Aboueldahab 2018:
119ft.).

In light of the above-mentioned criticism, the key question is whether
the Final Peace Agreement has created a special jurisdiction that allows,
facilitates, generates, or even increases impunity concerning the crimes
committed in the context of the armed conflict and whether the JEP is
nothing more than a mere simulation of justice. But what does impunity
actually mean in this context?

The eradication of impunity for serious human rights violations is a
central objective of contemporary international law. It is predicated on the
assumption that States have an obligation to investigate, adjudicate and
punish serious human rights violations — such as extrajudicial executions,
torture, enforced disappearance, genocide, war crimes, and crimes against
humanity.? Although this State obligation exists independently of victims’
rights, clarifying the responsibility of alleged perpetrators acquires an im-
portant restorative character. Therefore, this State obligation is sometimes
described as the materialization of the victims’ “right to justice”.3 In sum
then, all States have an obligation to ensure the effective prosecution of

2 This obligation has its roots in international law on the diplomatic protection
that preceded international law on human rights, see for example Max Huber’s
famous dictum in the case of Spain and Morocco before the Permanent Court of
International Justice, cf Study concerning the right to restitution, compensation
and rehabilitation for victims of gross violations of human rights and fundamental
freedoms, UN Doc. E/CN.4/Sub.2/8 (1993), paras 126-7. There are currently sever-
al international instruments that establish the State’s duty to prosecute and punish,
cf for example American Convention on Human Rights. Regarding the JEP, see art
28 of Law 1957 from 2019, Statutory Law on the Administration of Justice in the
JEP (henceforth Statutory Law).

3 Revised final report by Special Rapporteur on the question of impunity of the
perpetrators of (civil and political) human rights violations, UN Doc. E/CN.4/
Sub.2/1997/20/Rev.1 (1997), Annex II, Section II. See also Resolution §7/228 (2002)
United Nations General Assembly, UN Doc. A/RES/57/228 (2002), which high-
lights that “the accountability of individual perpetrators of grave human rights
violations is one of the central elements of any effective remedy for victims of
human rights violations and a key factor in ensuring a fair and equitable justice
system and, ultimately, reconciliation and stability within a State”.
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those responsible for serious human rights violations and, consequently, to
fight impunity (Ambos 2018b).#

While the existence and necessity of this State duty seem to be evident,
doubts arise as to its scope: for example, should the justice provided by
the State consist of classic criminal proceedings, i.e., in the form of an
inquisitorial, adversarial or mixed trial? Or do T] mechanisms suffice that
go beyond traditional criminal justice and focus specifically on the inter-
ests of the victims? The answers to these questions will depend to a large
extent on the underlying concept of justice, as impunity always reflects
a lack of justice (be it in its traditional form or in a broader sense). In
other words, the exact contours of impunity will depend on the concept of
justice employed. Therefore, and for the purposes of this paper, the critical
question is: what kind of justice is the JEP’s foundational basis?

2. On what concept of justice is the JEP based?

The JEP was created as one of the five components of the Comprehensive
System of Truth, Justice, Reparation and Non-Repetition (in Spanish Sis-
tema Integral de Verdad, Justicia, Reparacion y No Repeticién, hereinafter
SIVJRNR) aiming to “administer justice and investigate, clarify, prosecute
and punish serious human rights violations and serious infringements of
international humanitarian law” (Final Peace Agreement: 112, pt. 5.1.b.).
In other words, the JEP is part of a broader TJ project. Although one of
the main pillars of TJ is the criminal accountability of the perpetrators,
criminal prosecution is not its sole objective. Rather, TJ “comprises the full
range of processes and mechanisms associated with a society’s attempts to
overcome the problems arising from a legacy of large-scale abuses to hold
perpetrators to account, serve justice and achieve reconciliation”.’ In other
words, T] constitutes a holistic approach directed towards truth-seeking,
investigation and prosecution of individuals, as well as reparation. To
this end, various (judicial or extrajudicial) instruments and mechanisms
are combined, primarily aimed at reaching long-lasting resolutions and

4 See also, for example, the Security Council’s resolutions on the topic of Haiti: UN
Doc. S/RES/1529 (2004), para 7, and the situation in Republic of Céte d'Ivoire, UN
Doc. S/RES/1479 (2003), para 8. See also UN General Assembly Resolutions UN
Doc. A/RES/57/228 (2002) and UN Doc. A/RES/57/190 (2003).

5 United Nations, Security Council, Report of the Secretary-General, ‘The rule of
law and transitional justice in conflict and post-conflict societies’, UN Doc. S/
2004/616 (2004), para 8.
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promoting a transformation that facilitates true coexistence among the
population.® Thus, TJ always concentrates part of its efforts towards the
future of a deeply wounded society that requires a transformative process
in order to move forward. In this sense, the JEP has been designed, on the
one hand, to investigate and reveal the most serious crimes committed in
the context of the Colombian armed conflict and to bring to justice indi-
viduals that participated (directly or indirectly) in these acts, and, on the
other hand, to satisfy the rights of the victims to justice, truth, reparation,
and non-repetition.”

Consequently, the JEP has to be analyzed in the broader context of
the SIVJRNR, that is, as a T] mechanism embedded in a conglomerate of
institutions, laws and concepts that interact under a holistic idea aimed
at achieving long-lasting peace and justice. Accordingly, it must be recog-
nized first that the JEP is based on the idea of restorative justice, that is
to say, on a concept of (prospective) justice whose central focus is to
put an end to the conflict, responding to the needs of the victims, and
holding the perpetrators accountable to repair the harm caused.® Such a
concept of justice is opposed to that of retributive justice, where, in turn,
the justification and meaning of the punishment are linked to the act
committed in the past and to the idea that the perpetrators receive what
they deserve — rather than to an eventual future (positive) impact that this
might have (Duff 2011: 3; see also Ambos 2003: 191). Unlike the mainly
retributive objectives usually assigned to (traditional) criminal justice, in a
TJ context the aims are collective and not only individual (Teitel 2000: 67).
Accordingly, conceptualizations of justice and punishment may change
when facing large-scale and severe violations of human rights.

While there is a general consensus that the perpetrators of heinous
crimes should be held accountable one way or another, the question of
how this is to be done is more complex and controversial. Clearly, it
is difficult to achieve what is taken for granted in everyday scenarios:
criminal prosecutions that — in the event of a conviction — result in prison
sentences. In a TJ context, however, this would even be insufficient, since

6 ibid.

7 CC, Judgment C-674, para 5.1.2.3.

8 cf art 4 Statutory Law. We refer here to the concept of restorative justice as used
in the TJ discourse, see Uprimny Yepes and Saffon (2005); Urban Walker (2006),
384ff. For information on the general idea of restorative justice beyond the context
of TJ, see Zehr (1990), 95. It is worth mentioning that art 4 of Statutory Law
combines the concepts of restorative and prospective justice, by explaining the
term ‘restorative justice’ within art 4, titled ‘Prospective Justice’.
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the real challenge here is to turn criminal liability into a factor that con-
tributes to overcome the conflict; that is to say, to ensure that punishment
is accompanied by the recognition of the crimes, guarantees of reparation
and non-repetition, and a meaningful participation of the victims.

The prevailing response to address this problem inherent to T] contexts
is a “flexible approach” (Ambos 2018b: 215).” This means that the notion
of justice is extended beyond the classical meaning of criminal justice,
thus allowing the application of a more sophisticated approach to justice
suitable for complex situations, such as massive violations of human rights
or crimes perpetrated on a large scale. Importantly, this extension does
not change the State’s obligation to investigate and prosecute serious
crimes committed during an armed conflict.!® The Constitutional Court
of Colombia (hereinafter CC) has clearly stated, with respect to the duty to
investigate, prosecute and punish serious human rights violations, that:

[...] in contexts in which the aim is to put an end to the massive
violation of human rights, such as in periods of transition within the
context of an internal armed conflict, this duty [to investigate, prose-
cute and punish] can be flexible, when, in return, an effective gain is
pursued in terms of achieving peace, truth, reparation for the victims,
and guarantees of non-repetition, and when the zrreducible minimum
of this duty is preserved in terms of investigation, prosecution and
punishment of those most responsible for the most serious and repre-
sentative crimes.!!

The design of the JEP is built on this thin line between the prosecution of
crimes and the purposes of TJ. It is a mixed mechanism that incorporates
retributive elements, but also — and mainly - restorative components.
This dual nature is reflected in several details. One example of this is
the design of alternative (non-adversarial) procedures established to pro-
mote truth-telling (so-called dialogic processes) (Cote Barco 2020: 11). An-
other example are the particular mechanisms to encourage collaboration
with the JEP (such as alternative sanctions or amnesties, which will be

9 Regarding Colombia see CC, Judgment C-674, para 5.2.4.2.2.

10 See for example Inter-American Court of Human Rights (henceforth IACHR),
Caso Las Palmeras vs. Colombia, para 65. IACHR, Caso de las Comunidades Afrode-
scendientes Desplazadas de la cuenca del Rio Cacarica (Operacion Génesis) vs. Colom-
bia, paras 439 (“duty to investigate and [...] to judge and punish”), 440 (“the
State must [...] remove all obstacles, de facto and de jure, that could maintain
impunity”).

11 CC, Judgment C-674, para 5.2.4.2.2. (emphasis added).
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addressed below). Consequently, the JEP tries to reconcile the interests of a
TJ process (revealing the truth, guaranteeing the centrality of the victims
in the administration of justice, and contributing to the construction of a
lasting peace) and, at the same time, aspires to guarantee that those most
responsible for serious crimes will be held accountable — even through tra-
ditional means of criminal law.'? It is precisely this combination of ap-
proaches (both restorative and retributive justice) that makes the JEP a
unique TJ mechanism and, indeed, a model to be followed by other transi-
tional processes, at least in terms of its normative design (JEP 2019e¢).

Consequently, the JEP must be evaluated based on whether it achieves
a balance between 1) the duty to investigate and prosecute the perpetrators
of serious crimes and ii) the way it exercises this duty vis-a-vis the needs,
goals, and aspirations of a T] process (especially with respect to the discus-
sion of whether the JEP can or cannot be equated with impunity).

3. The JEP’s sanctions regime

An issue that illustrates well how the JEP deals with this balancing act is its
sanctions regime, one of the most controversial issues concerning the JEP.
In line with its nature and goals described above, the JEP’s legal frame-
work provides incentives to ensure that the victims’ rights are respected to
the maximum extent possible. In other words, those who confess, tell the
truth, and participate in activities aimed at reparation and non-repetition
will be given lighter sentences. Based on this idea, the JEP provides for
three types of sanctions: special, alternative and regular sanctions.!3

The nature of the sanction to be imposed depends on an assessment
relative to the seriousness of the crime, the degree of the recognition of
truth and accountability, and the type and intensity of the restriction of
liberty.'* The sooner those persons appearing before the JEP confess the
truth, the lighter their sanction will be. Examples of the reparative and
restorative functions in the context of special sanctions are activities related
to demining, the development of infrastructure (e.g. building schools,

12 See pt 5.1.2 of the Final Agreement, 123-7.

13 See no 60 in pt 5.1.2.1. of the Final Agreement, 142-3; Transitory Article 11
Legislative Act 01 from 2017 (henceforth LA 1/17); art 64 of Law 1922 from
2018, adopting the rules of procedure of the JEP (henceforth RPE); arts 125-143
Statutory Law.

14 See no 60 in pt 5.1.2.I. of the Final Agreement, 142-3; art 64 RPE; art 125
Statutory Law. See also CC, Judgment C-674, para 5.3.2.4.2.
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roads, or housing), or assistance in environmental projects (ICJ 2019: 89,
ICJ 2020: 2; detailed Castro Cuenca 2022: 112).15 The compliance with
these duties is ensured through restrictions of freedom such as, for exam-
ple, place of residence, movement control, or other monitoring and super-
vision mechanisms (as needed).!é

Table 1: The JEP’s sanctions regime

Special Alternative Regular
Sanctions Sanctions Sanctions
Recognition  at the earliest before the none
of truth and stage first instance rul-
account- ing
ability (late recognition)
Nature of  restriction of free-  deprivation of  deprivation of liberty
the sanction ~ dom of move- liberty (prison or jail)
ment or residence (prison, jail, mili-
(not in a prison) tary or police
and units)
participation in
restorative/repara-
tive programs
Duration of 5-8 years 5-8 years 15-20 years
the sanction (for grave crimes) (for grave crimes)
2-5 years 2-5 years
(if the (if the
participation participation

was not essential) was not essential)

Prepared by the authors.

The model of sanctions imposed by the JEP permits the deprivation of
liberty in the case of alternative or regular sanctions. In any case, these
sanctions of a retributive nature continue to be (rather) measures of last
resort, applicable as long as the main objectives of restorative justice have

15 cfart 141 Statutory Law.
16 cfno 60 in pt 5.1.2.1. of the Final Agreement, 142-3.
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not been achieved or have been insufficiently met.!"” The gradations of this
sanctions regime clearly shows that the main goal is not a retributive
prison sentence, but the consolidation of peace and the satisfaction of the
rights of the victims with the “greatest possible restorative and reparative
function for the damage caused, always in proportion to the degree of
recognition of truth and accountability”.!8

The JEP will hand down its sanctions in relation to the sentencing
objectives — that is, deterrence, retribution, rehabilitation and restoration
— on a “case by case” basis (CC 2017: para 23, 23). Hence, the special
sanctions regime is designed to motivate perpetrators to contribute to the
TJ system (responding to the rights of the victims and complying with
reparation as well as guarantees of non-repetition). In addition, the JEP
will determine the sanctions with “the genuine intention that the convict-
ed person will be brought to justice” (CC 2017: para 23, 23). In doing so,
the JEP ensures that those responsible of the most serious crimes will be
held accountable — hereby preserving an “irreducible minimum” of the duty
to investigate, adjudicate and sanction — and thus avoiding impunity.

4. Exemption from criminal responsibility
4.1. Amnesties and Pardons

Another topic that has sparked discontent in Colombia is the treatment
of amnesties and pardons. As with the sanctions, amnesties have been
strongly criticized based on allegations that the JEP, by granting amnesties,
would be an impunity tribunal. One of the key challenges within the
framework of TJ processes is how to confront the dilemma between jus-
tice and peace. A peace agreement in the context of an ongoing armed
contflict is almost impossible to achieve without allowing for concessions
in terms of justice. In that sense, there is an eminent political content
to peace negotiations that require all parties to be willing to make and
accept compromises. In various peace negotiations (at a global level and in
Colombia), amnesties have proven to be a successful tool to achieve this

17 Nevertheless, in those cases the duty to contribute to the clarification of truth,
the reparation of the victims and the guarantee of non-repetition is maintained, cf
paragraph of transitory art 18 of LA 1/17.

18 See no 60 in pt 5.1.2.I1. of the Final Agreement, 142; transitory art 13 of LA 1/17
and CC, Judgment C-674, para 5.3.2.4.2.

45



https://doi.org/10.5771/9783748923534-37
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://www.nomos-elibrary.de/de/agb

Kai Ambos & Susann Aboueldabab

willingness to compromise, since, by preventing the prosecution of certain
conducts, they create a relevant incentive to continue the negotiations
(Tarapués Sandino 2022: 65-66)."” While the higher objective of achieving
peace justifies these reasons of practical feasibility, the State’s obligations
to investigate and prosecute grave human rights violations must not be
forgotten.

In light of these conflicting perspectives, international law has de-
veloped a two-tiered approach that distinguishes between absolute
and conditional amnesties (Ambos 2021: 123ff.). (Inadmissible) absolute
amnesties prohibit any investigation and impede victims and their families
from identifying the perpetrators, knowing the truth, or receiving repara-
tion. Thus, they obstruct access to justice (Ambos 2018a: 121).2 While
that kind of carte blanche has been banned in international law, condition-
al amnesties are permitted. The latter do not automatically exempt from
punishment. Instead, these amnesties condition the benefit on certain acts,
such as, for example, acknowledgment of responsibility, full disclosure of
the crimes committed, and remorse on the part of the recipients (Ambos
2009: 71).2! Additionally, international law does not allow conditional
amnesties for serious crimes, such as war crimes or crimes against human-
ity (Ambos 2018a: 127-8).22 In other words, international law opts for
a conciliatory approach that promotes an expeditious and peaceful resolu-
tion (by permitting amnesties) and, at the same time, recognizes the State’s
obligation to protect the rights of the victims (by prohibiting amnesties

19 See CC, Judgment C-674, para 5.3.2.4.2., which states that “the flexibility in
punitive standards constitutes a condition for the viability of negotiations with
illegal armed groups, since they would not be willing to consider disarmament
if it would bring a severe and strict application of criminal law”. Regarding
negotiations with the ELN, see also Redaccién Paz, E/ Tiempo (2019).

20 A classic example of an absolute amnesty in the Latin American context is
Chilean Decree 2191 from 1978, which gave amnesty to “perpetrators, accom-
plices or accessories” extending it to all crimes committed between 11 September
1973—the day of the coup d’état of General Augusto Pinochet—and 10 March
1978, without making any distinction between the seriousness of the common
crimes committed.

21 The most famous example of such an amnesty is the case of South Africa. Accord-
ing to the Truth and Reconciliation Act from 19 July 1995, an amnesty can be
granted by a specific Amnesty Committee under the condition that (among other
things) the applicant reveals all the facts committed and these can be considered
political crimes, see Ambos (2018a), 125-6.

22 The IACHR declared that international crimes (such as crimes against humanity,
war crimes or genocide) “are crimes for which amnesties cannot be granted”,
IACHR, Caso Almonacid Arellano y otros vs. Chile, para 114.
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for severe crimes and restricting the concession of amnesties to less serious
crimes and only under certain conditions) (Ambos 2021: 123).

The JEP’s normative framework carefully considers these nuances:
it avoids absolute amnesties and instead ensures that the recipients of
amnesties or pardons assume responsibility and fulfil specific conditions.
In addition, the JEP’s framework guarantees that those most responsible of
serious crimes (such as crimes against humanity and war crimes) will un-
der no circumstances benefit from amnesties or pardons.?*> Consequently,
the JEP can only grant amnesties for certain crimes (for example, political
crimes such as rebellion, sedition, or so-called connected crimes such as
deaths in combat) and subject the exemption from liability to specific con-
ditions. Thus, the legal framework of the JEP applies a complex system for
granting amnesties going beyond the minimum standards of international
law.2# In addition, the fact that the JEP’s amnesty regime is neither general
(as it excludes specific crimes from the granting of amnesties) nor uncondi-
tional (as it establishes mandatory conditions) favors the legitimacy and
legality of the Colombian model in terms of amnesties.

4.2. Waiver of criminal prosecution

Another fundamental aspect related to allegations of impunity is the waiv-
er of criminal prosecution. As with amnesties or pardons, this legal figure
constitutes a particular criminal proceeding that extinguishes liability and
criminal sanctions.? Likewise, it does not apply to serious crimes (such as
war crimes or extrajudicial executions), limiting its scope of application to
certain crimes (ICJ 2019: 103).2¢ Additionally, the waiver of criminal pros-
ecution does not exempt recipients from the duty of contributing to the
SIVJRNR measures.?” Hence, the figure of waiver of criminal prosecution
is similar to the amnesties regime. However, it differs in that the waiver of

23 Paragraph of Art 23 of Law 1820 from 2016, Amnesty Law (henceforth Amnesty
Law). For a detailed analysis see Ambos and Cote (2019).

24 The JEP’s normative framework does not only prohibit the granting of amnesties
for international crimes, but also for other crimes, such as taking hostages, en-
forced disappearance and sexual violence (which may amount to international
crimes, but do not necessarily qualify as such), cf paragraph of art 23 Amnesty
Law.

25 cfart 44ff. Statutory Law; arts 44ff. Amnesty Law.

26 cfart 45 Statutory Law; art 46 Amnesty Law.

27 cf art 49 Statutory Law; art 50 Amnesty Law; no SOf. in pt 5.1.2.IIL of the Final
Agreement, 137.

47



https://doi.org/10.5771/9783748923534-37
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://www.nomos-elibrary.de/de/agb

Kai Ambos & Susann Aboueldabab

criminal prosecution was designed principally for the State’s agents while
amnesties were created to benefit FARC-EP ex-combatants (ICJ 2019: 98ff.;
ICJ 2021: 2).28 Accordingly, the JEP’s normative framework allows those
perpetrators who cannot access the recourse of amnesties or pardons the
same opportunity to benefit from a special treatment—provided that they
tell the truth and contribute to the reparation of the victims (IC] 2019: 99;
IFIT 2018: 223).

The idea behind the strategy of offering waivers of criminal prosecution
is, in some cases, that it permits to concentrate efforts in the investigation
and prosecution of the most responsible perpetrators and of the most
serious crimes. The JEP’s objective is not to try all individuals that have
committed crimes in the context of the armed conflict. The pragmatical
reason for this is that the JEP would not have the capacity to deal with
all the cases that occurred during the armed conflict.?® Previous attempts
to combat impunity have shown that a strategy directed at prosecuting all
individual crimes has little chance of success and could lead to “de facto im-
punity” 30 Furthermore, understanding the criminal structures and patterns
as a source and cause of the conflict is indispensable to unravel the com-
plexity of the armed conflict.3! The JEP’s design is a result of the lessons
learned from past mistakes. It focuses its investigative efforts on specific
suspects or criminal organizations based on its prioritization and selection
criteria (JEP, Chamber of Recognition of Truth and Responsibility and
Determination of Facts and Conducts [hereinafter SRVR] 2018b; see ICJ
2019: 6). That is why crimes against humanity and war crimes, among
others, are excluded from the waiver of criminal prosecution. Accordingly,
the JEP only deals with those most responsible for committing the most
serious crimes in order to uncover the major criminal patterns.®?

28 cfart 44 Amnesty Law.

29 CC, Judgment C-674, para 5.2.4.2.5.

30 ibid, para 4.3.2.4.2.

31 ibid.

32 CC, Judgment C-080 from 2018: “(...) selection as a principle constitutes a general
and abstract mandate that applies to the Special Jurisdiction of Peace, whose objective
is to allow such a jurisdiction, given the massiveness of the events that have taken place
in the context of the armed conflict, to centre its efforts in the criminal investigation
of the most responsible perpetrators of all the crimes which have the connotation of
crimes against humanity, genocide, or war crimes committed systematically, as required
by transitory article 66. On the other, the selection criteria qualify as policy guidelines
through which the JEP must fulfil such a mandate” (emphasis added).
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S. The JEP’s conditionality regime

As mentioned above, in order to obtain benefits (that is, favorable special
penal treatment such as special sanctions, alternative sanctions, pardons,
amnesties or waiver of criminal prosecution) the recipients must effective-
ly contribute to the whole truth, to the satisfaction of the victims’ rights,
to reparation and guarantees of non-repetition.’? Failure to comply with
these conditions leads to the loss of benefits.>* The conditionality regime is
marked by the principles of progressiveness, proportionality, and compre-
hensiveness which require stricter conditions for more serious crimes and
greater benefits.>® There is a correlation between the seriousness of the
conduct and the severity of the conditionality regime: the more serious
and representative the crimes are, the more demanding the conditionality
regime is for the beneficiaries (see Tarapués 2019: 44, 46).3¢

A central challenge to this justice model that highly relies on condition-
ality is that regime’s effective enforcement. The normative framework of
the JEP comprehensively defines the criteria used to assess breaches to the
system of conditions and determines their effects.’” If the JEP is unable
to guarantee compliance with the conditions imposed on individuals in
exchange for favorable penal treatment, this model would lack foundation
and lose legitimacy. In that case, restrictions in terms of justice would gain
nothing in return with regards to truth, reparation of victims and non-rep-
etition. In other words, there would be no substantial gain concerning the
objectives pursued with the TJ instruments.’® In order to avoid this, the
JEP can resort to a special proceeding in cases of non-compliance (Castro
Cuenca 2022: 101-102).%°

33 See transitory art 5 (sub-s 8) and transitory art 11 of art 1 LA 1/17; CC, Judgment
C-674, para 5.3.2.4.2.

34 See transitory art 5 (sub-s 8) of art 1 LA 1/17 according to which the special treat-
ment is lost when false information has been maliciously provided, and when
“any of the conditions of the System have been breached”. See also Representative
of the UN High Commissioner for Human Rights in Colombia (2017).

35 Similarly, “[t]he degree of voluntary contribution of each individual or collective
to the truth will be in relation to the treatment received in the JEP”, cf art 20
sub-s 5 of Statutory Law.

36 JEP, Tribunal for Peace (2019), Judgment TP-SA-SENIT 01, para 233; CC (2018),
Judgment C-080, pt 4.1.5.3.

37 Art 67 RPE; transitory art 12 of art 1 LA 1/17.

38 See CC, Judgment C-674, para 5.3.2.4.2.

39 Art67 RPE.

49



https://doi.org/10.5771/9783748923534-37
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://www.nomos-elibrary.de/de/agb

Kai Ambos & Susann Aboueldabab

So far, the JEP has shown that it strives to respond to non-compliance
with the conditions imposed under the conditionality regime, especially in
cases where the applicant:

e does not present the monitoring report within the period granted by
the JEP or does not assist programmed testimonies without proof of
justification (e.g., Herndn Veldsquez alias ‘El Paisa™° and Seuxis Solarte
alias ‘Jests Santrich™?1),

e does not show sufficient commitment to contribute to the truth and
to satisfy the victims’ rights (e.g., General Mario Montoya (JEP, SRVR
2020)42), or

e publicly expresses dissociation from and regret about his previous col-
laboration with the JEP and forms a new armed group (e.g., Luciano
Arango alias ‘Ivin Mdrquez®).

As a consequence of such non-compliance, the JEP can deny beneficial
treatment (such as conditional release), activate the ordinary (adversarial)
criminal procedure or even initiate a process of exclusion from the juris-
diction (for example, in the cases of ‘Santrich’ and ‘Mérquez’, for having
joined the FARC dissidents)*. While the JEP needs to respond to such
cases of non-compliance with the conditionality regime in line with due
process and an otherwise legally sound procedure,® this must be done
with determination to avoid creating a legal vacuum that leads to impuni-
ty and involves the loss of trust from the part of the victims and the society
in general.

40 JEP, SRVR (2019): Ruling 061.

41 JEP, SRVR (2019): Ruling 178. See also JEP (2019c).

42 JEP, SRVR (2020). Although the victims have demanded repeatedly the exclusion
of General Montoya from the JEP for his failure to comply, it is not yet clear
whether the General’s attitude can be considered a serious failure to comply
at this moment of voluntary testimonies. The JEP’s SRVR denied the victims’
request on the expulsion of General Montoya on 16 December 2020, based on
procedural arguments that did not yet allow the Chamber to take a decision on
the matter, see Semana (2020a). It will only be able to do so after the process of
contrasting the entire body of evidence has been finalized, cf infobae (2021).

43 JEP, SRVR (2019): Ruling 076. See also JEP (2019a); JEP (2019f).

44 JEP, Tribunal for Peace (2019): Ruling TP-SA-289 (excludes Seuxis Paucias
Herndndez ‘Santrich’) and Ruling TP-SA-288 (excluding Herndn Dario Veldsquez
‘El Paisa’). See also JEP (2019b); Castro Cuenca (2022): 105.

45 art 21 of Statutory Law. It should be noted that an expulsion from the JEP must
be based on exceptional circumstances, such as abandoning the peace process or
taking up the arms again, as set out by the CC in its judgment C-080 of 2018.
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6. International Criminal Court: The International Monitoring Mechanism

The International Criminal Court (ICC) was created to ensure that “the
most serious crimes of concern to the international community as a
whole” are not left unpunished.* As Colombia is a State Party,* the ICC
monitors the treatment of crimes within its competence*® that were com-
mitted in the context of the Colombian armed conflict, above all regarding
possible omissions that could lead to impunity.# In this sense, the Office
of the Prosecutor (hereinafter OTP) of the ICC periodically examines if
Colombia is fulfilling its obligation to deal with these crimes genuinely
(see ICC, OTP 2012; see also ICC, OTP 2013-2020; and ICC, OTP 2021:
para. 16).

Although the OTP has reiterated on several occasions that it supports
the Colombian TJ process and especially the JEP, it has also highlighted
the importance of developing effective and rigorous measures to imple-
ment and monitor the sanctions imposed (ICC, OTP 2019: 133; ICC, OTP
2020; ICC, OTP 2018: para 165; see also ICC OTP 2021: para. 42). Regard-
ing the constitutional reform project presented by the Democratic Centre
party (“Centro Democratico”), former Deputy Prosecutor James Stewart
warned the Colombian Government to “Let the SJP [JEP] judges to do
their job” in order to ensure “peace with justice” (International Center for
Transitional Justice — ICT]J 2018; see also ICC OTP 2021: para. 16). Like-
wise, the OTP has expressed concerns as to whether the JEP will be able to
hold commanders accountable since the respective provision that the JEP’s
judges will apply contains an ambiguous concept of command responsibil-
ity.’® With regard to the latter, the JEP has provided some clarification in
its recent “indictment” in the context of macro case 003, charging several

46 Rome Statute, Preamble.

47 Colombia deposited its ratification instrument on the 5 August 2002, thus the
Statute entered into force on the 1 November 2002 (art 126(2) of the Rome
Statute). For the internal context, see Colombian Law 742/2002 adopting the
Rome Statute.

48 See arts 5-8bis of the Rome Statute (genocide, crimes against humanity, war
crimes, crime of aggression).

49 The Colombian situation is under preliminary examination since June 2004, see
ICC, “Situations and Cases under Preliminary Examinations Colombia’.

50 cf art 24 LA 1/17. See ICC, OTP (2018), ‘Report’, para 165. Although the ICC
OTP did not express its concerns regarding this matter in its last ‘Reports on
the preliminary examination of the situation in Colombia’ in 2019 and 2020, the
question of what definition the JEP will apply continues to be a constant concern,
cf. Ambos and Aboueldahab (2021); see also [CC, OTP (2021), para. 16.
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army officials with extrajudicial killings (so-called “false positives”) and in-
terpreting the figure of command responsibility in line with international
standards, in particular Art. 28 ICC Statute, thus ensuring the prosecution
of commanders also with regard to the Armed Forces.’! Notwithstanding
this recent positive development, if the JEP (and Colombia in general) is
not capable of prosecuting the most serious crimes committed in the con-
text of the armed conflict, the preliminary examination regarding the
Colombian situation might be turned into a formal investigation to ensure
that there is no impunity (Eskauriatza 2020: 199; Ambos and Aboueldahab
2019).52

7. General Assessment
7.1. General remarks

Since World War II, the establishment of international criminal tribunals
has tended to create overly high and, at times, inaccurate expectations
among the affected populations (Milanovic 2020: 261ff; Damaska 2007:
341ff.). The JEP faces the same problem with regard to victims, former
members of the FARC-EP, members of the armed forces and citizens in
general. The sensation of disappointment or, even worse, a simulated jus-
tice, can only be countered by a strategy determined to repeatedly clarify
and explain the mandate and the limitations of the JEP to create more
realistic expectations (ICJ 2019: 83). Hence, both the Colombian State and
the JEP (along with the SIVJRNR) have the responsibility to implement
a strategy of expectation management. In addition to false ideas concern-
ing amnesties, pardons and the JEP’s sanctions as well as conditionality
regime, expectations should be also countered with regard to the length of
the proceedings.

The JEP’s mode of operation is complex and hence it will take longer
to deliver judgments. This is inherent in the nature of the JEP, as it deals
with several large-scale cases whose scope and magnitude are reflected
in the figures: after three years of operation, the JEP has conducted 138
hearings and adopted 44.853 court decisions (JEP 2021); almost 13.000
individuals have submitted to the JEP (9806 former FARC combatants,
3007 members of the Armed Forces and 141 State Agents (JEP 2021; see

51 JEP, SRVR (2021): Ruling 125, section E.2.3., especially paras. 699-701.
52 cfart 17, para 1(b) of the Rome Statute.
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also ICC, OTP 2020: para. 111)) and more than 260 thousand victims have
been accredited (JEP 2020a). This does not represent minor work. Another
factor that slowed down the functioning of the JEP was the delay in adopt-
ing the necessary provisions for its operation: Although the JEP started to
function in March 2018, the Rules of Procedure (Law 1922) were approved
only in July 2018 and the Statutory Law (Law 1957) was not issued until
June 2019. Hence, the mere fact that it takes the JEP longer than expected
is not per se a sign of impunity. Rather, it shows the extensive and complex
workload that the JEP has to deal with and the political difficulties it en-
countered during its founding process (Semana 2020; Ambos and Abouel-
dahab 2019).

7.2. The JEP does not aggravate the situation of impunity in Colombia

Another claim that is often made is that the general situation of impunity
in Colombia has worsened with the JEP. This assertion overlooks two
important aspects: First, there was already a high level of impunity con-
cerning the crimes committed in the context of the armed conflict due
to the alleged “lack of guarantees of impartiality within traditional State
bodies”.*> Hence, the JEP deals with cases that have gone unpunished
because the traditional justice system has not been able to resolve them.
It thus contributes to close the already existing impunity gaps (see, for ex-
ample, JEP 2020b). Second, the ordinary justice system continues to have
an essential role in ensuring accountability. Those cases that do not fall
within the competence of the JEP based on the prerequisites contemplated
in Legislative Act 01 of 2017 will remain with the ordinary justice system.
Indeed, the Attorney General (Fiscalfa General de la Nacidn) can continue
investigating and prosecuting cases for up to three months before issuing
conclusions in each large-scale case.’* Moreover, third-party civilians, in
line with a CC judgement,’* only have a right but not obligation to submit

53 CC, Judgment C-674, para 5.3.1.1.

54 See also art 79(j) Statutory Law.

55 CC, Judgment C-674, arguing at para. 5.5.2.2. that third parties’ voluntary sub-
mission to the JEP does not violate their right to a natural judge since this
submission “results precisely from their willingness to submit themselves to
a jurisdictional authority that is distinct from the ordinary authorities of the
State and that offers them sufficient guarantees”, adding at para. 5.5.2.3. (last
subparagraph) that the JEP’s “framework [...] offers symmetrical and equivalent
guarantees” that do not diminish “procedural and substantive guarantees”.
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themselves to the JEP. Since the JEP deals exclusively and provisionally
with acts committed in the context of the armed conflict, it does not seek —
and would not be able to — substitute the ordinary justice system.*¢

7.3. The JEP is not an isolated institution

It should also be noted that the JEP is not an isolated mechanism, but
is interconnected with other institutions: First, it is part of the SIJVRNR
that consists of the Commission for the Clarification of Truth, the Special
Unit for the Search of Missing Persons and the other bodies that compose
the system (see ICJ 2019: 6). Furthermore, both the Colombian Congress
and the President approved the JEP’s statutory laws, and the CC has made
several clarifications regarding its competence and limitations. In other
words, the JEP is not solely responsible for achieving the objectives of TJ,
nor is the SIJVRNR; but rather it is the joint responsibility of the State
and the Colombian society as a whole (Semana 2020). Additionally, the
proceedings of the JEP can be reviewed by the CC under the mechanism
of tutelas’” which have been applied since the CC’s Judgment C-674 in
2017.58 Therefore, the JEP will only be able to meet expectations if all
Colombian institutions (including those created with the Victims and
Land Restitution Law) work together and in a coordinated manner. To
this end, State authorities (and especially the government) have first and
foremost the obligation to support the TJ process. In fact, the current gov-
ernment is obliged to comply with the regulations of the Final Agreement
(even though it was an agreement made by the previous government)

56 See pt 5.1.b. of the Final Agreement, 112.

57 A tutela is a constitutional injunction that aims to protect fundamental constitu-
tional rights when they are violated or threatened by the action or omission of
any public authority; it is a mechanism incorporated in art 86 of the Colombian
Constitution.

58 Sece also CC, Judgment C-080 from 2018: “The selection of tutelas for review is
a power exercised by the court in consistent exercise of its duties to protect the
integrity and supremacy of the Political Constitution. In pursuit of this objective,
it has the sole exclusive and excluding competency to exercise control of the
actions of tutela by reviewing the ones that are pronounced in the constitutional
jurisdiction to which all the judges of the Republic belong and of which this cor-
poration is the closing body, following the principle of “unity of constitutional
jurisdiction”. This control takes on greater importance in the framework of the
SIVJRNYV, since the only mechanism provided for the control of the orders issued
by the JEP was the action of tutela”.
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since it entails an obligation of the Colombian State as an international
legal subject, regardless of whether it is politically convenient for the
government of the day.”” Hence, some of the positions assumed by the
present government regarding the JEP do not seem adequate.®® Instead it
is to be expected that the government recognizes its obligation to promote
the implementation of the Final Agreement and abstains from obstructing
the JEP’s work in the future. It is equally important that the Office of the
Attorney General and the other national bodies fully cooperate with the
JEP (JEP 2019a; ICC, OTP 2020; see also ICJ 2019: 7-9).

7.4. The need for critical monitoring

Beyond expectation management and the need to establish joint efforts
among all institutions involved, the JEP needs close monitoring. While
allegations of impunity about the JEP’s normative framework are often
based on overly high expectations or misperceptions, the institution does
indeed face a number of challenges in terms of fulfilling its mandate. This
implementation process undoubtedly requires critical accompaniment. At
this point, it cannot be predicted with certainty whether the JEP will
be able to guarantee the necessary enforcement and monitoring of the
sanctions imposed, the provisional benefits granted, and the conditionali-
ty regime. These and other future developments, which, at worst, could
eventually impede the fulfilment of the JEP’s mandate, require the support
as well as critical and constructive monitoring of civil society, State institu-
tions, academia, and the international community.

59 cf Legislative Act 02 from 2017 which constitutionally safeguarded the Final
Agreement and turned it into a criterion of legal interpretation.

60 For example, with regard to the objections the government made to the JEP’s
Statutory Law and which caused immense penal uncertainty at that moment, see
Secretary-General’s Special Representative Warns against Reopening Colombia’s
Final Peace Agreement in Climate of Uncertainty, UN Doc. SC/13778 (2019); also
Ambos and Aboueldahab (2019).
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