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Climate Change Adaptation and Human Rights:
An Equitable View*

Margaux J. Hall & David C. Weiss

No community with a sense of justice, compassion or respect for basic human
rights should accept the current pattern of adaptation. Leaving the world’s poor
to sink or swim with their own meager resources in the face of the threat posed
by climate change is morally wrong. Unfortunately... this is precisely what is
happening. We are drifting into a world of ‘adaptation apartheid.’

Cape Town Archbishop Emeritus, Desmond Tutu1

Abstract

There is now little doubt that human beings will be forced to adapt to impacts
of a warming world. Scant doubt also remains that it is the poorest people
in the poorest countries who will, in large part, bear the burden of adapting
to climate consequences they had almost no role in creating. Vast inequities
in resources create a gulf between richer and poorer countries’ abilities to
adapt, creating what Desmond Tutu has described as “adaptation apartheid”.
The unknowns in climate change discourse, however, are the extent of cli-
mate change that will take place and the level of harm to global citizens. The
first unknown will depend on the success of the international community’s
efforts to mitigate climate change by reducing greenhouse gas emissions,
while the second unknown will depend in large part on the success of efforts
to adapt to climate change by taking proactive or reactive steps to safeguard
human lives and wellbeing. Although human rights have been increasingly
brought to bear to address the challenge of climate change, thus far analyses
linking human rights and climate change have focused primarily on mitiga-
tion, giving short shrift to adaptation. Practitioners and commentators have

* An earlier version of this article first appeared in the 2012 Yale Journal of
International Law 37, 309–366.

1 UNDP (2007:47–48).
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recognised the challenges of applying human rights law to the global, man-
agement-based problem of mitigation because legal duties only extend with-
in territorial boundaries to state actors and because it is difficult to tie a
particular government’s actions or inaction to a given harm. But human
rights law can and should be a practical tool to address climate change adap-
tation, which can take place at the state or community level. Although the
largest emitting countries should be held normatively accountable for the
bulk of climate change response, all states have a responsibility for their
adaptation decisions, particularly as sizeable adaptation funding starts flow-
ing to developing countries. At the most basic level, states should adapt to
the maximum of their available resources and not engage in discriminatory
adaptation practices. In turn, the unique characteristics of adaptation make
it an optimal candidate for a human rights approach. Consequently, govern-
ments and communities should use human rights principles to inform adap-
tation project selection and implementation.

Introduction

There is now little doubt that human beings will be forced to adapt to the
impacts of a warming world. There is also little doubt that the poorest people
in the poorest countries will bear most of the burden of adapting to climate
consequences they had almost no role in creating.2 As the United Nations
Development Programme (UNDP) has explained, “In the Netherlands, peo-
ple are investing in homes that can float on water. The Swiss Alpine ski
industry is investing in artificial snow-making machines,” but “[i]n the Horn
of Africa, ‘adaptation’ means that women and young girls walk further to
collect water”.3 In the Ganges and Mekong Deltas, “people are erecting
bamboo flood shelters on stilts” and “planting mangroves to protect them-
selves against storm surges”. A final adaptation strategy in the Mekong?
“[W]omen and children are being taught to swim.”4

Despite these sobering realities, the question of whether climate change
implicates human rights law at all has been relatively unexplored until re-

A.

2 IPCC (2007a:19).
3 UNDP (2007:13).
4 (ibid.).
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cently.5 In 2007, for example, the Fourth Assessment Report of the Inter-
governmental Panel on Climate Change (IPCC) – the primary report from
the United Nations-chartered body responsible for reviewing and assessing
information on climate change – scarcely mentioned human rights in nearly
3,000 pages of analysis.6 However, multiple actors have begun to close this
analytical gap: small island states and indigenous populations have claimed
in a variety of international fora that climate change has threatened the hu-
man rights of their people;7 an increasing number of academic commentators
have worked to explain how climate change issues implicate human rights
law;8 and in 2009, the Office of the High Commissioner for Human Rights
(OHCHR) issued the first UN report addressing the links between climate
change and human rights.9

The recognition that climate change implicates human rights is significant
because it provides a tangible legal framework for analysing state actions
that lead to climate change. Indeed, because the primary blame for climate
change lies with those developed states that have caused the problem,10 and
because human rights analyses are typically centred on state action, human
rights provides a lens through which to analyse the culpability of developed
countries.

Analysing climate change through a human rights lens is also appropriate
because in the worst-case scenario, climate change spells human catastrophe
– rising seas, the spread of disease, and ecosystem collapse – particularly for
the most vulnerable persons in the global community. Human rights analyses
can frame proactive strategies to try to preempt human harm, as well as to
respond to such catastrophic events ex post facto.

5 Of course, climate change itself does not violate human rights. As this article ex-
plains, human rights law only holds states accountable for violations of human rights
through their action or inaction.

6 See IPCC (2007b, c and d); International Council on Human Rights Policy (2008:3).
7 Petition to the Inter-American Commission on Human Rights Seeking Relief from

Violations Resulting from Global Warming Caused by Acts and Omissions of the
United States, 7 December 2005, available at http://www.inuitcircumpolar.com/
files/uploads/icc-files/FINALPetitionICC.pdf, last accessed 4 October 2012; Re-
public of the Maldives (2008); see also Knox (2009c:479f.).

8 See e.g. Hunter (2009:332); Knox (2009a:168).
9 See OHCHR (2009:5).

10 Texas (population 23 million) emits more carbon dioxide than all of sub-Saharan
Africa (population 720 million), UNDP (2007:43).
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So far, however, discussions of climate change and human rights have
largely focused on issues such as the international mechanisms for reducing
greenhouse gas (GHG) emissions,11 climate justice and state interest in such
reductions,12 and impacts on communities that are likely to be entirely de-
stroyed or forced to resettle.13 Indeed, in this rights-focused discourse, mit-
igation – or reducing GHG emissions to reduce the extent of climate change
– has largely taken centre stage. Human rights commentators have expended
significantly less effort analysing the legal framework for, or implications
of, the process of adaptation to climate change – in other words, responding
to actual or expected human and environmental consequences of a changing
climate to minimise the harm from such change.14 In the coming years, states
and communities will have to adapt to irreversible climate change due to
cumulative GHG emissions to date, as well as to additional climate change
that will occur absent significant action by the international community.
Thus, the recent discourse linking human rights and climate change generally
has largely overlooked a major component of the human rights issues created
by climate change. Moreover, discourse on adaptation in the legal arena has
lagged significantly behind discussion of adaptation in other fields – biology,
economics, and geography, to name but a few – in which robust debates
regarding adaptation have been conducted for years.

As Archbishop Tutu and the UNDP have made clear, there are compelling
reasons to explore the legal – not to mention the moral and ethical – impli-
cations of adaptation. This article therefore argues that as legal discourse
evolves to analyse the human rights implications of climate change and the
duties of states – duties oriented vertically, horizontally and diagonally – to
protect and fulfil those rights, it is important both analytically and norma-
tively to separate discussions of mitigation from those of adaptation. Al-
though the distinction between policies and projects related to mitigation
rather than adaptation is functional rather than formal, the two types of pol-
icies and projects implicate human rights differently.15

The human rights argument in this article is that the conventional, miti-
gation-centric account of the relationship between human rights and climate

11 E.g. Streck (2009:67–75); Wiener (2009).
12 E.g. Freeman & Guzman (2009); Sunstein (2008).
13 E.g. Docherty & Giannini (2009).
14 Articles primarily devoted to climate change adaptation have appeared in the liter-

ature only very recently. See e.g. Camacho (2009); Ruhl (2010); Ruhl (2011).
15 For a more detailed discussion of these concepts, see infra Section B.II.
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change – which applies a rigid human rights framework to the management-
based problem of climate change – is, even if normatively desirable, akin to
fitting a square peg in a round hole. Such management-based problems fre-
quently involve technical experts, policy analysts and policymakers, who
collectively negotiate and design long-term, coordinated solutions to a par-
ticular problem; in the case of climate change, these solutions require coor-
dinated action at the international level to regulate public actors and the
private sector alike.16 But although the human rights account of climate
change has been riddled with conceptual tensions in the mitigation context
(because climate change is unlikely to be stopped or fully mitigated), a hu-
man rights approach is far more able to address adaptation.17 The prevailing
mitigation-based approaches are not ideally suited to the climate change
problem because they contain a rigid state actor requirement and because
they lack a multiscalar approach – which considers actors at each level from
international down to community – necessary to address climate change.18

In turn, human rights may be a powerful tool for helping to organise and
unify adaptation efforts. Moreover, such policies can better moderate – if
not avoid altogether – the growing threat of “adaptation apartheid”.19 Careful
consideration of adaptation is thus a critical step in addressing the human
effects of climate change. Despite a burgeoning and important body of lit-
erature that links human rights and climate change broadly,20 many scholars
have given insufficient weight to the mitigation/adaptation distinction.21

This article provides a detailed discussion of why a human rights approach
to adaptation is less conceptually problematic than a human rights approach
to mitigation (or to climate change more generally). It also presents one of
the first in-depth analyses of what such a human rights approach to adapta-
tion will require.

The article proceeds in four parts. Section B summarises the challenge
that climate change poses to people and communities, particularly those that
are vulnerable, as well as the recent history of the theory, policies and

16 Hunter (2009:339).
17 See infra Section B.III.
18 See infra Section B.II.
19 See infra Section C.I.
20 See e.g. Hunter (2009:332); Knox (2009a:168).
21 See e.g. Boyd (2011:462); Badrinarayana (2010:288); Carlson (2009:46–47 and 52);

Joffe (2009:272–275); Kass (2009:137–139); Limon (2009:440); Tsosie (2009:202);
Ackerly & Vandenbergh (2008:555); Atapattu (2008:39); Koivurova (2007); Sinden
(2007:263–270); Harris (2006:318 and 345).
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projects of climate change adaptation. Section C moves to a discussion of
the linkages between climate change and human rights, elucidating the po-
tential of human rights as a tool to mobilise action in response to climate
change. Section D examines the application of human rights law to adapta-
tion. It contends that adaptation fits more easily with the rigid state-actor and
causation requirements of human rights law than does mitigation, and that
a human rights approach is especially well-suited for considering adaptation.
Finally, Section E examines the implications of incorporating human rights
law into the law and policy of adaptation.

Adapting to Climate Change: The Current Landscape

For decades, political efforts to address climate change focused exclusively
on efforts to ‘mitigate’ the phenomenon – to slow, stop, or reverse climate
change by reducing the GHG emissions that cause it. Mitigation efforts have
typically taken place at the international and state levels and have been aimed
at lessening the necessary conditions for climate change. However, as we
explain, the consensus is now that human populations will have to do more
than mitigate climate change; they also must adapt to the effects of climate
change – primarily global warming and the many expected adverse effects
of that change. ‘Adaptation’ thus entails designing and instituting policies
and programmes to respond to the inevitable effects of climate change.22

Whereas mitigation centres on shaping human behaviour to minimise the
level and cause of climate change (namely GHG emissions), adaptation ef-
forts rely upon the ability of species, ecosystems, and socio-ecological sys-
tems to respond to ongoing alterations in climate conditions and to reduce
the effects of climate change.23

B.

22 IPCC (2007c:6).
23 Craig (2010:21); see also ICHRP (2008:21). “‘Adaptation’ refers to actions taken to

adjust lives and livelihoods to the new conditions brought about by warming tem-
peratures and associated climate changes.”; OHCRH (2009:6) “Adaptation aims to
strengthen the capacity of societies and ecosystems to cope with and adapt to climate
change risks and impacts.”.
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The Challenge of Climate Change

Physicist Niels Bohr famously proclaimed, “Prediction is very difficult, es-
pecially if it’s about the future.”24 Bohr’s cautionary statement is important
to heed in discussions about climate change. The scientific consensus25 is
that over the coming decades climate change will cause a steady increase in
human exposure to serious climate events such as droughts, floods and
storms, with extreme weather events becoming more frequent and more in-
tense.26

The magnitude of climate change and its impacts will depend in large part
on the increasing concentrations of GHGs in the atmosphere. Atmospheric
concentrations of CO2 are increasing by approximately 1.9 parts per million
(ppm) every year, whereas in the 8,000 years prior to industrialisation, at-
mospheric CO2 increased by a total of 20 ppm.27 If emissions continue to
rise consistently with the current trend, there will be an increase not only in
total emissions but also in the rate at which emissions are increasing, perhaps
by 4–5 ppm per year by 2035 – almost double the current rate.28

Low-income countries worldwide have one-third of the world’s residents
and yet contribute only 7% of total global emissions; wealthy countries, by
contrast, have contributed 70% of all CO2 emitted since the dawn of the
industrial era.29 In all likelihood, emission levels will continue to rise for the
foreseeable future as emerging economies engage in rigorous development
activities.

Scientific consensus overwhelmingly supports the link between emis-
sions and rising global temperatures. Research reveals that temperatures in
the past 50 years are probably the highest they have been in any similar length
of time since at least the eighth century.30 According to the IPCC’s estimates,
baseline temperatures around the world are already around 1.33 degrees

I.

24 Orrell (2009).
25 This article does not engage the debates surrounding the existence of human-induced

climate change. However, a brief background in the implications of climate change
is necessary to understand the interplay between climate change adaptation and hu-
man rights.

26 UNDP (2007:90).
27 See IPCC (2007b:131 and 460).
28 UNDP (2007:34).
29 (ibid.:41–42).
30 (ibid.:31).
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Fahrenheit higher than in earlier years and will continue to increase, even
with aggressive mitigation efforts.31

The expected change in the climate will have a variety of consequences
for human health, security and stability. The consequences may be most
pronounced for poorer developing countries because of their geographic
characteristics (in many cases), their low incomes, and their greater reliance
on climate-sensitive sectors such as agriculture. The degree to which climate
change will increase natural disasters is somewhat less clear, though the
general prognosis is poor. Some of the most acute challenges of climate
change will fall on coastal and island nations, which are likely to have to
respond to sea-level rise, erosion, damage to their fishing and tourism
economies, and salt water encroachment on fresh water, all with a deleterious
effect on livelihoods and living conditions.32

Other consequences are predicted to include an increase in large storms
threatening human security and an increase in ground instability in mountain
and permafrost regions.33 Finally, climate change is also likely to lead to
increasing regional and intrastate conflicts and instabilities, with concomi-
tant expense to government and private industry, as well as new, large-scale
problems such as ‘climate refugees’ – i.e. refugees displaced from their
homes by climate change.34

The descriptions above are primarily environmental accounts of the ef-
fects of unmitigated GHG emissions. In large part, the actual toll of climate
change on human beings will depend on how communities are able to adapt
to the changes already underway. There is no clear line separating ‘safe’
climate change from ‘dangerous’ climate change. Scientific consensus has
coalesced around the idea that the risk of massive human development set-
backs increases substantially beyond 3.6 degrees Fahrenheit of temperature
change over historic levels, a degree of change which current emissions tra-
jectories will well exceed.35 Adapting to such changes will be a significant
and important endeavour.

31 IPCC (2007a:5–7).
32 Knox (2009c:479f.).
33 IPCC (2007a:2).
34 See e.g. Docherty & Giannini (2009:349) advocating for a new international treaty

on climate refugees.
35 UNDP (2007:6–7).
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Adaptation versus Mitigation in Climate Change Response

Although the international community has increasingly recognised that mit-
igating climate change is a distinct endeavour from adapting to climate
change, human rights practitioners, scholars and policymakers have yet to
capture fully the legal relevance of the distinctions between the two activi-
ties. To date, legal scholars and practitioners analysing climate change have
generally discussed mitigation, whether they have considered actions the
United States should take to address climate change,36 or international re-
sponses to climate change such as the Kyoto Protocol.37 Scholars have not
fully explored the disproportionate effects of adaptation on marginalised
persons and groups and the related human rights implications. This article
elucidates unique features of each, before examining the relationship bet-
ween climate change adaptation and human rights law.

Distinguishing Adaptation from Mitigation

Although both mitigation and adaptation are critical components of a com-
prehensive climate change response, adapting to climate change is, in certain
respects, more complex than mitigating it. Despite the incredible difficulty
and complexity of reducing GHG emissions, the foundational regulatory
mechanisms available to accomplish the goal are somewhat limited in num-
ber, essentially consisting of cap-and-trade programmes, carbon taxes, man-
dated changes in manufacturing processes, or some combination of
these.38 Climate change adaptation law, by contrast, will involve complexity
at another order of magnitude.39 As such, adaptation approaches must be
flexible and, as the name itself suggests, adaptive.40 Moreover, those who
apply human rights approaches to adaptation face the complex task of con-
necting adaptation strategies with a narrow and limited pool of human rights.

II.

1.

36 See e.g. Freeman & Guzman (2009); Johnston (2008).
37 The Kyoto Protocol was not silent on adaptation. See Kyoto Protocol to the United

Nations Framework Convention on Climate Change Article XII 8, 10 December
1997, UN Doc. FCCC/CP/1997/L.7/Add.1 (1998), reprinted in 37 I.L.M. 22 (1998).

38 See Craig (2010:28–31).
39 (ibid.:29).
40 (ibid.) noting that “adaptation law will have to cope with multiple layers of govern-

mental interest”.
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To begin, there are a number of features that distinguish adaptation prac-
tices from mitigation practices. First, adaptation and mitigation practices are
generally undertaken on different geographic scales, with mitigation prac-
tices more global or continental in nature than adaptation practices, which
often involve localised actors. Non-governmental entities such as bilateral
and multilateral donors also play a critical role in adaptation funding. The
localised nature of adaptation can be seen in the workings of the Adaptation
Fund of the United Nations Framework Convention on Climate Change. Its
funding and governance structure integrally involve developing countries.41

Second, different levels of government play different roles in the two
facets of climate change, with mitigation engaging international and national
governance structures and adaptation engaging these structures together
with regional, state, tribal, aboriginal and local structures. The international
approach to mitigation has primarily followed the management approach
used for other complex environmental problems.42 This style is reflected in
the growth, focus and character of the climate change secretariat in Bonn,
Germany, which comprises a collection of technical experts, climate scien-
tists, and policy analysts, who together form a large-scale bureau for setting
and managing the foundation of the market for carbon.43 The secretariat’s
primary role is to address mitigation, but adaptation is likely to be addressed
in a less centralised manner.

In the long-term, there might be a need for international-scale adaptation
projects, but, for the foreseeable future, adaptation will consist of commu-
nity-based projects aimed at specific local interventions. Finally, mitigation
and adaptation have different relationships to the concept of development.
Although technologies and policies are in the pipeline to reverse the positive
correlation between social and economic development and GHG emissions,
the trend has so far been a constant in the history of industrialising na-
tions.44 Thus, mitigation typically runs at cross-purposes to development—
no country has developed without significant reliance on processes that emit
GHGs.

Adaptation practices, on the other hand, have many similarities to devel-
opment work that is already underway. Although adaptation practices will
often require outlays of large sums of money for nonproductive assets, the

41 Müller (2010:34–35).
42 Hunter (2009:339).
43 (ibid.:339–340).
44 Metz & Kok (2008:99).
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costs of adaptive practices are likely to outweigh the costs of harm from
failure to adapt. This counsels international and financial coordination of
development and adaptation programmes and funding, as well as collective
planning for local-level project implementation. In other words, “pro-poor
adaptation strategies cannot be developed in isolation from wider policies
aimed at reducing poverty and overcoming inequality”.45

Limitations of Separating Adaption from Mitigation

Three additional points about the distinction between adaptation and miti-
gation are worth making. First, the distinctions between adaptation practices
and mitigation practices described above are, to some degree, overly gen-
eralised. For example, individuals may engage in personal mitigation efforts,
and adaptation finance often occurs on an international scale. Second, the
framing of climate change efforts as either ‘adaptation’ practices or ‘miti-
gation’ practices is meant to be functional, not formal. This article does not
seek to label a particular project as one targeted at either ‘mitigation’ or at
‘adaptation.’ Rather, the claim is that adaptation practices, as compared to
mitigation practices, have the potential to infringe on particular rights in
particular ways, implicating unique and corresponding human rights duties.
Third, despite the distinctive traits of adaptation and mitigation, there are a
number of areas in which it is productive to apply a human rights lens to
both adaptation and mitigation. As just one example, human rights ap-
proaches do not permit pure inaction or maintenance of the status quo.46

Nevertheless, the thesis of this article retains force despite these overlaps,
because there are several reasons why a human rights framework is more
compelling when applied to adaptation than when applied to mitigation.

Adaptation to Climate Change: International Efforts Underway

With these distinctions between mitigation and adaptation in mind, this sec-
tion briefly describes international efforts to finance adaptation, as well as
local projects needed – and currently underway – to adapt to climate change.

2.

III.

45 UNDP (2007:176).
46 See e.g. Article 2 of the 1966 International Covenant on Economic, Social, and Cul-

tural Rights (ICESCR).
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Such an analysis is particularly important in light of the realisation that the
costs of adapting to large-scale climate change will be significant. In Africa,
for example, towards the end of the 21st century, the cost of adaptation across
the continent could amount to 5 to 10% of GDP.47

The IPCC describes projects to address the impacts of climate change –
for example the building of sea walls – as “adaptation practices”, a term used
throughout this article.48 Adaptation practices can anticipate an expected,
but as yet unrealised, level of climate change (proactive adaptation prac-
tices), or they can respond to an already-realised level of climate change that
is affecting human communities or biological or geographic systems (reac-
tive adaptation practices). Examples of proactive projects are crop and
livelihood diversification, famine early-warning systems, and water storage
creation projects.49 Reactive adaptation practices include emergency re-
sponse, post-disaster recovery, and relocation efforts.50

The range of adaptation practices is thus extremely broad, and an indi-
vidual’s or community’s ability to engage in adaptation practices varies
widely. The capability to engage in an adaptive response is often discussed
in terms of ‘adaptive capacity,’ which the IPCC defines as “the ability or
potential of a system to respond successfully to climate variability and
change, and includes adjustments in both behaviour and in resources and
technologies”.51 Structurally, adaptation has played an increasingly promi-
nent role in international negotiations and agreements on climate change.
Several of the provisions of the United Nations Framework Convention on
Climate Change (UNFCCC) – the international treaty resulting from the
1992 United Nations Conference on Environment and Development – ad-
dress adaptation. Adaptation has become a prominent issue at each Confer-
ence of the Parties (COP), the annual meeting among the UNFCCC members
that has taken place since the UNFCCC entered into force in 1994. In the 15
years since COP3, parties have made significant progress in advancing
adaptation efforts among industrialised nations (known as Annex I coun-
tries) and non-Annex I developing countries. At COP17 in Durban, the par-
ties launched the Adaptation Committee and the Green Climate Fund, which
oversees some of the $100 billion that developed countries have promised

47 IPCC (2007a:11).
48 IPCC (2007c:720).
49 (ibid.:721).
50 (ibid.).
51 (ibid.:727).

Margaux J. Hall & David C. Weiss

272 https://doi.org/10.5771/9783845242781_261, am 03.05.2024, 19:58:17
Open Access –  - https://www.nomos-elibrary.de/agb

https://doi.org/10.5771/9783845242781_261
https://www.nomos-elibrary.de/agb


to make available by 2020, to cut GHG emissions and adapt to climate
change.52 The main funders behind the current adaptation funds are inter-
national donors whose donations are channelled through bilateral agencies
or multilateral institutions.53

While local and piecemeal adaptation practices have been in progress for
a number of years, adaptation projects supported by the funds mentioned
above have been implemented only quite recently. For example, in June 2010
the Adaptation Fund board approved the first proposals for “concrete adap-
tation projects”, totalling $21.8 million. The Adaptation Fund projects com-
plement other adaptation projects sponsored by various financing mechan-
isms and organisations.

Climate Change and Human Rights

With an ever-increasing body of evidence on the mounting and discrimina-
tory toll of climate change, private and public actors have worked in recent
years to bring insights from human rights law to bear on the problem of
climate change. Such a human rights framework holds particular normative
appeal, given that persons already vulnerable to human rights infringements
based on factors such as poverty, geography, gender, ethnicity, disability
and age are also likely to suffer the most deleterious climate change conse-
quences.

The description of how adaptation implicates human rights builds from
the wealth of scholarship that has connected environmental protection to
human rights.54 The core international human rights treaties55 do not provide

C.

52 See UN Framework Convention on Climate Change, Durban, South Africa, 18
November 2011, Report of the Transitional Committee for the Design of the Green
Climate Fund, Note by the Co-Chairs of the Transitional Committee, UN Doc. FC-
CC/CP/2011/6, available at http://unfccc.int/files/meetings/durban_nov_2011/deci-
sions/application/pdf/cop17_gcf.pdf, last accessed 4 October 2012.

53 World Bank (2010:262).
54 McInerney-Lankford (2009:431f.); see Article 24 of the 1989 UN Convention on the

Rights of the Child (CRC), signed but not yet ratified by the United States.
55 There are nine core international human rights treaties: (i) International Convention

on the Elimination of All Forms of Racial Discrimination (1965); (ii) ICESCR, supra
note 46; (iii) International Covenant on Civil and Political Rights (1966); (iv) Con-
vention on the Elimination of All Forms of Discrimination Against Women (1981);
(v) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
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for an express right to a safe and healthy environment.56 Nonetheless, there
is international consensus that a clean and healthy environment can impact
persons’ rights. Moreover, the UN human rights treaty bodies all recognise
an intrinsic connection between protecting the environment and fulfilling a
wide spectrum of human rights, such as the rights to life, health, water, food
and housing.57 Aside from their normative appeal in this context, human
rights have prompted action in the environmental protection arena and, more
recently, in the climate change arena.

Human Rights Implicated by the Effects of Climate Change

As set forth above, this article outlines the exacting and unequivocal human
toll as a result of climate change: disease, food shortages, water scarcity, and
displacement of persons from their homes and communities, as well as the
potential loss of life, dignity, personhood and self-determination.58 Interna-
tional human rights law speaks to such harms, bestowing on global citizens
the legal rights in this respect, and on nation-states the legal duties to fulfil
these rights. The rights to life, health, water, food, housing and self-deter-
mination, for example, are merely a few of the implicated rights.59

The connection between climate change and human rights has been in-
creasingly acknowledged in diplomatic, nongovernmental and academic ef-

I.

or Punishment (1984); (vi) CRC, supra note 54; (vii) International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families
(1990); (viii) Convention on the Rights of Persons with Disabilities (2006); and (ix)
International Convention for the Protection of All Persons from Enforced Disap-
pearance (2006); see De Schutter (2010:18–19).

56 OHCHR (2009:18).
57 United Nations Conference on Environment and Development, Rio de Janeiro,

Brazil, 3–14 June 1992, Rio Declaration on Environment and Development, UN Doc.
A/CONF.151/26/Rev. 1 (Vol. I), Annex I (12 August 1992) Principle 1. Note that
certain regional human rights instruments, such as the African Charter on Human
and Peoples’ Rights and the San Salvador Protocol to the American Convention on
Human Rights, do recognise the right to live in a healthy or satisfactory environment.

58 See supra Section I.A.
59 For a more extensive discussion of these various rights infringements, see the ex-

tended version of this article, Hall & Weiss (2012).
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forts analysing the effects of a changing climate.60 For example, in March
2008, the UN Human Rights Council adopted Resolution 7/23, which was
the first UN resolution to recognise that climate change poses an immediate
threat to people and communities around the world and has significant im-
plications for the enjoyment of human rights.61 The resolution called on the
OHCHR to prepare a “detailed analytical study on the relationship between
climate change and human rights”.62 The OHCHR Report made bold pro-
nouncements about the multiple human rights implications of climate
change.63

Yet, despite its many triumphs and breakthroughs, the OHCHR Report,
like most analyses of climate change to date, provided only a cursory dis-
cussion of the ways in which adaptation to climate change turn impacts on
human rights. It also failed to explore deeply how climate change adaptation
raises significant issues of equity.

Adaptation Apartheid: Climate Change in the Developing World

Adaptation – much like other persistent issues in environmental justice64 –
will often be an intensely local and even personal phenomenon. Within even
the poorest countries, there will be elites who possess the resources to adapt;
of course, there will also be individuals in even the richest societies who
have insufficient capacity to adapt to climate change.65 Yet, generally speak-
ing, adaptive capacity tends to correlate with general capacity on regional,
national, local, group and individual levels. In this respect, the consequences
of climate change for human health, security and stability are particularly
grave for developing countries and their residents.66

Residents of already vulnerable regions and communities confront a range
of stresses that affect their sensitivity to climate change events, as well as

II.

60 Male’ Declaration on the Human Dimension of Global Climate Change, adopted 14
November 2007, http://www.ciel.org/Publications/Male_Declaration_Nov 07.pdf,
last accessed 4 October 2012; Knox (2009c:477).

61 UN Human Rights Council Resolution 7/23, UN Doc. A/HRC/7/78, 28 March 2008.
62 (ibid.).
63 (ibid.); see also ICHRP (2008:1).
64 See Hawken (2007:256).
65 IPCC (2007c:719).
66 See Davies et al. (2009).
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their ability to adapt.67 These stresses include poverty, inadequate access to
basic resources, food and water insecurity, high incidences of diseases such
as HIV/AIDS, and conflict.68 Within a particular region, there is significant
risk of “adaptation apartheid” for groups with diminished adaptive capaci-
ties. Empirical work has demonstrated that in addition to disparities in cli-
mate change vulnerability, access to resources that correlate with adaptive
capacity can be distributed unevenly along the lines of age, class, ethnicity,
gender and religion.69 The analysis below focuses on sub-Saharan Africa
and its women, providing a cross-cutting lens into how climate change pro-
foundly threatens human rights in certain regions and of certain groups and
individuals, creating an ever-present risk of adaptation apartheid. Other re-
gions, groups, and peoples already suffering from discrimination in the ful-
filment of their human rights and who stand to suffer even more pronounced
consequences resulting from climate change would have been equally ap-
propriate for detailed treatment.70

As one particularly poignant example of disparate adaptive capacity at
the regional level, sub-Saharan Africa already confronts significant conse-
quences for human beings from climate change. Sub-Saharan Africa pro-
duces less than 4% of global GHG emissions; yet, the region already expe-
riences effects of changing weather and rainfall patterns, food and water
scarcity, and internal displacement of persons, among other impacts (and
can expect more deleterious consequences in years to come).71 Droughts
have had especially disastrous consequences for residents of the region; and,
by one estimate, additional climate alteration may put another 75 to 250
million persons’ lives at risk.72 Moreover, areas in sub-Saharan Africa al-
ready prone to floods may experience more frequent flooding due to chang-
ing rainfall patterns.73 The increased variability in climate will, in turn, lower
regional food production. Climate change “could mean disaster on a conti-
nent where 70 per cent of workers are employed on farms and farming is

67 See IPCC (2007c:19).
68 (ibid.).
69 See OHCHR (2007).
70 The Pacific islands and Caribbean islands provide two more powerful examples of

regions likely to be hardest hit by climate change, amplifying their already relatively
low levels of development. See Institute of Development Studies (2006:5.1–5.2.).

71 See Fleshman (2007).
72 (ibid.).
73 (ibid.).
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often the engine for national economies – generating export earnings and
inexpensive food.”74

Significantly, residents of the sub-Saharan region have diminished adap-
tive capacity to respond to such shocks. They often have crops that are less
diverse and resilient, a heavy reliance on rain-fed irrigation, and limited
money and expertise to modify their agricultural techniques to cope with
damaging environmental changes.75 The consequences for women will be
particularly dramatic. Although the nature of women’s vulnerability varies
considerably, existing patterns of inequality and vulnerability will be exac-
erbated by the effects of climate change.76 Many poor women already suffer
from restrictions on their rights, access to resources, mobility, and voice in
making decisions that affect their lives.77 As just one example, women in
Africa are the main producers of climate-sensitive staple crops.78 Women
are also often the last to receive food and other household resources. Hence,
food shortages not only infringe women’s right to food, but climate change-
induced food shortages will moreover increase women’s daily workload as
women struggle to ensure food security. As women’s daily domestic work-
loads increase, they will have diminished opportunities for educational, eco-
nomic, social and political engagement. In this sense, climate change mag-
nifies the range of various human rights infringements to which women are
already vulnerable. We briefly highlight these two lenses – a geographic lens
and a gender lens – to show the potentially disproportionate impacts of cli-
mate change on certain groups of individuals, who are also likely to be least
adaptive to change. Effective adaptive policies must take into account re-
gional and group disparities. Adaptive policies that ignore these realities –
by, for example, distributing adaptation funding exclusively to male leaders
in a community – are likely only to reinforce some of the disparities in
adaptive capacity.79

74 (ibid.).
75 See Burroughs (2001:132); Paavola (2006:201f.).
76 See UNDP (2008:iii).
77 (ibid.).
78 (ibid.).
79 See generally IPCC (2007c:731), explaining that “[s]ome adaptations that address

changing economic and social conditions may increase vulnerability to climate
change, just as adaptations to climate change may increase vulnerabilities to other
changes”.
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Applying Human Rights to Climate Change: Theory and Practical
Challenges

In light of the disproportionate impact of climate change on vulnerable
groups such as women, human rights can serve as a pragmatic and powerful
tool to vindicate rights. After all, human rights analysis focuses particularly
on the most disadvantaged persons and their needs. As a legal and practical
matter, human rights can hold state actors accountable. Human rights are
legal rights codified in a range of legal instruments at the international, re-
gional or national level. In the case of the United Nations international hu-
man rights treaties, these instruments establish legal duties of states that are
enforceable by individuals, groups of individuals, and their representatives
before international tribunals.80

There are several prominent reasons why it is normatively and legally
desirable to apply a human rights framework to climate change. First, climate
change is an international problem with consequences affecting human be-
ings that are likely to unfold on an international scale, and to require inter-
national solutions, making international law an appropriate means of pro-
moting accountability. Second, climate change will result in infringements
of human rights, so it makes normative sense to consider climate change via
a human rights framework. Third, as a practical matter, human rights law
provides a framework in which tribunals have a history of balancing human
needs with limited government resources. Fourth, the human rights frame-
work already includes tools for monitoring and enforcement. Fifth, human
rights law may encourage coherence in adaptation policy, or international
standards for adaptation practices at multiple levels.

Yet there are well-documented challenges to making human rights have
practical significance in the lives of the persons they are meant to protect.
There is widespread scepticism about the efficacy of human rights treaties
and instruments.81 Critics point to substantive and procedural weaknesses in
human rights treaties that undermine their effectiveness, such as limitation
clauses that allow governments to curtail or deny granting rights or freedoms
on the basis of national security, public order, morality, and health.82 State
parties can further limit obligations under human rights instruments through

III.

80 See Knox (2009a:166).
81 See Woods (2010:70).
82 International Law Association Committee on International Human Rights Law and

Practice (1996).
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formal reservations – “a claim to exclude or to modify the legal effect of
certain provisions of the treaty in their application to that state”.83

Next, most human rights treaties lack a rigorous enforcement regime. The
success of the treaty body monitoring system depends upon a range of fac-
tors, including whether states submit adequate reports on time; whether the
treaty body committee has sufficient time and expertise to review the report
and question state representatives; and whether NGOs have access to infor-
mation on the State’s fulfilment of human rights to submit to the committee
members for consideration. In addition, the success of the treaty body moni-
toring system may also be affected by the quality of the treaty body com-
mittee’s concluding observations, the ability of the treaty body committee
to follow up on inadequate reports, and the extent of media attention.84 The
process falters at many stages. An estimated 45 to 80% of state parties to six
UN treaties have overdue reports.85 Many treaty body committees have a
massive backlog in processing overdue reports. By one estimate – if all
overdue reports were submitted simultaneously to their respective treaty
body committees – it would take the treaty bodies approximately eight years
to process the backlog.86 In addition to these concerns, other critics have
worried that human rights law may be overly prescriptive, may establish a
‘lowest common denominator approach’ that trends towards the least pro-
gressive solutions to pressing problems, and may limit the space for creative,
locally appropriate solutions.87

Further well-documented deficiencies exist when applying human rights
law to climate change. First, there are evidentiary hurdles to establishing that
particular acts or failure to act specifically caused a climate change injury.
It is difficult to trace governments’ failure to mitigate to specific climate
change injuries that those decisions have caused. Even establishing the ex-
istence and level of injury poses challenges, given that climate change harms
are not always overt or recognisable.88 As Marc Limon has argued, “even if
responsibility and harm could be established, existing human rights law is
concerned primarily with how a government treats its own citizens and oth-

83 Bayefsky (undated).
84 International Law Association Committee on International Human Rights Law and

Practice (1996).
85 (ibid.).
86 (ibid.).
87 See e.g. Simma (1983:494); Young (2008:147f.).
88 See Biber (2009:977f.).
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ers living within its territory and under its jurisdiction.”89 International hu-
man rights law was developed in the context of addressing harms that neither
occur outside the responsible state’s borders nor cross interstate bound-
aries.90

Looking to international law, John Knox sees significant challenges in
developing a framework to resolve this tension, although he points to the
duty of states to cooperate as the best legal basis for “extending” human
rights law to the actions or inactions of states with respect to climate
change.91 Yet Knox recognises that this is not necessarily a forceful basis
on which to impose duties on a state.92 Under international human rights
law, legal duties are oriented vertically. States have the primary responsi-
bility to protect persons within their boundaries. Beyond those boundaries,
states may be unable or unwilling to fulfil broader obligations in responding
to climate change: more significantly, one state could not effectively mitigate
climate change alone given the cross-territorial, global nature of climate
change.93 In response, some commentators, with Knox prominently among
them, have presented a way to conceive of human rights not ‘vertically’ but
rather ‘diagonally’ – the rights are held by citizens of one state vis-à-vis
governments of other states.94 This conception would hold developed states
responsible to persons in developing states who are suffering harms due to
a failure to mitigate climate change.95 As Kyung-wha Kang, deputy UN
commissioner for Human Rights, stated in 2007, “any strategy to deal with
climate change, whether in terms of adaptation or mitigation, must incor-
porate the consequences for humans, as individuals and communities, and
the human rights framework is the most effective way to do so.”96 Thus, as
discussed in the next section, human rights law can effectively address cli-
mate change harms by beginning with the adaptation obligation.

89 Limon (2009:458).
90 (ibid.).
91 (ibid.:168).
92 See Knox (2009a:213f.).
93 See e.g. Kolmannskog (2009).
94 See Knox, (2009b:101f.).
95 (ibid.:82f.).
96 Kang (2007).
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Adaptation through the Lens of Human Rights Law

This section discusses how human rights can be applied to adaptation and
the ways in which potential claimants could seek remedies for adaptation-
related human rights violations. It proceeds on the assumption that it is nor-
matively preferable to require developing states to adapt than to require that
they mitigate harms that they did not cause; the latter would unfairly burden
comparatively low-emitting developing states, and might be pointless, as
successful mitigation cannot take place without concerted efforts from the
highest-emitting states.

The Role of Adaptation in the Human Rights/Climate Change Disconnect

The heightened emphasis on mitigation in climate change discussions to date
is not entirely problematic. Concentrating on the role of the largest GHG
emitters may help motivate state actors to move against their political self-
interest, or at least to incorporate massive, long-term externalities into a
state’s political calculus. Without such action, climate change will cause
increasing harm. The primary responsibility, normatively, legally and fi-
nancially, lies with the states that have caused the problem.

Yet developing countries will have to adapt to climate challenges. And
all too often, under-resourced, ineffectual, or simply corrupt governments
in the developing world have avoided delivering on human rights commit-
ments to their citizens. Direct aid, capacity-building, and other efforts from
developed countries play an important role in addressing these deficiencies,
but individual state accountability for actions or inaction with respect to
climate change is important as well.97

As governments make and institute policies and allocate resources to
adapt to climate change, the legal community should apply – and reconsider
– domestic and international legal frameworks to evaluate the resource-al-
location decisions and other adaptive responses of states. As Limon put it:
can developed countries really tell people in small island nations, for exam-
ple, “that their human rights have not been violated because it is difficult to
apportion responsibility”?98 He argues that “[p]erhaps we must, but that is

D.

I.

97 See e.g. Cameron (2009:13f.).
98 Limon (2009:468f.).
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surely because the law is wrong, rather than because our instincts of fairness,
equity, and justice are wrong”.99

Human Rights Law Applied to Adaptation: Establishing Liability and
Accountability

Although human rights law, at least as it is conventionally understood, does
not neatly accommodate issues relating to climate change,100 these deficien-
cies are at least partly cured when adaptation is separated from a broader
discussion on climate change.

Liability of States for Adaptation-related Human Rights Violations

As described earlier, human rights law, conventionally understood, provides
no true (or at least no robust) liability or remedial framework for addressing
the largely transnational causes and concomitant harms of climate
change.101 Yet, human rights law can and does provide a workable frame-
work for approaching adaptation. As described above, adaptation decisions
are likely to be made closer, in terms of geography and time, to those affected
by the policies.102

A hypothetical case helps to illustrate how a government could be held
accountable under a human rights framework for an adaptation-related
claim. Over time, states will be faced with rising sea levels and increased
flooding.103 Suppose a government receives adaptation funding that it then
squanders, despite warnings that a dam will fail, if not repaired, with the
likely consequence of mass flooding to an adjacent low-lying subsistence
farming community, and possible loss of life. Under the ‘progressive reali-
sation’ doctrine surrounding socioeconomic rights, if a government has
available resources but does not prioritise an action, and there is a breach of
human rights as a result, one can make a colourable claim for government

II.

1.

99 (ibid.:469).
100 See e.g. ICHRP (2008:3–6); Knox (2009a:165–168); Limon (2009:458); Posner

(2007:1935–1938).
101 Limon (2009:458).
102 See supra note 41 and accompanying text.
103 UNDP (2007:90).

Margaux J. Hall & David C. Weiss

282 https://doi.org/10.5771/9783845242781_261, am 03.05.2024, 19:58:17
Open Access –  - https://www.nomos-elibrary.de/agb

https://doi.org/10.5771/9783845242781_261
https://www.nomos-elibrary.de/agb


redress before an international or, in certain instances, a domestic tri-
bunal.104 States must act to the extent that their resources allow in order to
fulfil socioeconomic rights progressively and continuously, and this legal
doctrine can extend readily to state inaction towards adaptation.105 As such,
this ex post remedy, if robust in nature, might moderate government intran-
sigence in the future.106

Complete inaction despite available funding, like discriminatory action,
is simple to understand through a human rights perspective: it is not allowed.
But middling government action to spend limited adaptation funding in a
manner that neglects to implement effective adaptation projects has the po-
tential to raise more nuanced challenges. Suppose, when confronted with the
looming dam breach described above, the government decides to require the
relocation of two small communities rather than the move of a large mining
company that employs several hundred people across the country and con-
tributes substantially to the country’s tax base. The government implements
a cursory programme for assuaging environmental threats to the soon-to-be-
displaced community members – a small stipend for each family to cover
the basic costs of relocating and finding new land elsewhere. Would a human
rights approach permit such an exercise? It is unclear. As former Justice
Albie Sachs from the Constitutional Court of South Africa has explained,
balancing and apportionment are inherent in the exercise of progressively
realising rights in resource-constrained settings.107 One may easily identify
certain procedural deficiencies in this scenario – for example, lack of par-
ticipation – suggesting that the government’s approach falls short of what
human rights law requires.

Further, one could imagine how a seemingly fair cash payment could fail
in other ways. For example, cultural norms could require women to give
cash to men in the community, and the women could effectively be left even
more vulnerable, without housing or with other unmet needs. Human rights

104 OHCRH (2009:75).
105 Article 2 (1) ICESCR.
106 Of course, a different complication would arise if the same state had not received

adaptation funding and the same dam had failed, inundating the same low-lying
farming community. In such an altered hypothetical, the “to the maximum of its
available resources” savings clause of the ICESCR may absolve the state of some
human rights obligations, but it is more challenging to determine what the state’s
obligations would be as to nonderogable rights, such as the right to life. See UN
Human Rights Committee (1984).

107 See World Bank Institute (2011:6–7).
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approaches pay special attention to the needs of a state’s most vulnerable
citizens. At times there may be no clear ‘best’ human rights approach, and
human rights may point to a ‘second best’ alternative (or a range of alter-
natives) that optimises outcomes, given a variety of pragmatic constraints.
Similarly, adaptation-related claims could also raise issues concerning how
to resolve conflicts when a state’s existing human rights obligations to its
citizens clash with issues related to climate change adaptation. In developing
nations, one would expect that the overlap could be considerable.

Accountability of States for Adaptation-related Human Rights Violations

Liability is a legal question; accountability is a more normative considera-
tion. Liability describes whether individuals or communities can prevail on
human rights charges against states arising from climate change-related im-
pacts. Causation is generally a mandatory element of establishing liabili-
ty.108 By contrast, accountability questions ask whether the individuals or
communities should be able to bring human rights claims arising from cli-
mate change-related injuries.

Commentators disagree about the degree to which developing countries
should be held accountable for human rights violations due to climate
change.109 Some of the difficulty in resolving this question can be removed
by segregating discussions of mitigation from those of adaptation. With
mitigation, there are significant equitable issues in holding developing coun-
tries accountable for reducing emissions. Yet, developing states should be
held accountable for human rights violations stemming from adaptation de-
cisions because, fair or not, climate change imposes duties on low-emitting
states, particularly those that have committed to advancing socioeconomic
rights.110 As a matter of priority, states must seek to protect groups in society
who are in a particularly vulnerable situation and must satisfy core obliga-
tions.111 Particularly if developed states begin providing significant financial
assistance to developing states, some accountability for that funding seems

2.

108 See OHCHR (2009:n.24).
109 See infra notes 110–112 and accompanying text.
110 See e.g. South African Constitution (1996) Articles 26–29.
111 OHCRH (2009:25).
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both practically necessary and normatively desirable.112 A human rights
framework provides one tool to enable community members to insist upon
government accountability in the expenditure of these funds.

By distinguishing adaptation from mitigation more rigorously, Annex I
countries may be held responsible for mitigation, while all countries, in-
cluding non-industrialised countries, are held responsible for adaptation. In
other words, it may be normatively desirable to hold only, or mostly, Annex
I states responsible for mitigation, while asking comparatively more of de-
veloping countries with respect to adaptation.113 The accountability of large
emitting states for human rights violations is not, however, the primary focus
of this article. Other authors have addressed that question, and there plainly
are compelling reasons to find large emitters responsible for much of the
climate change response. Sidestepping such a discussion in this article is not
to absolve large emitters for a problem that is almost entirely of their making:
that would be irresponsible, unfair and misguided. Yet it is important to
consider accountability for reducing emissions and adapting to the impact
of climate change separately because of the vertical and diagonal legal re-
lationships discussed above.

Adaptation and Human Rights Remedies

Even if it is possible to establish causation, there are still hurdles to vindi-
cating a particular human right. The problem of remedying identified human
rights violations is hardly new. One of the most powerful examples demon-
strating the importance of remedies for human rights violations is the case
of Irene Grootboom. In Government of the Republic of South Africa v Groot-
boom, the Constitutional Court of South Africa affirmed the government’s
constitutional responsibility to respect the right to housing and to enact and
fund policies designed to realise that right.114 The decision was hailed around
the world as the leading socioeconomic rights decision from any nation’s
high court.115 But to much less notice, in August 2008, eight years after Ms

III.

112 See Transparency International (2011), highlighting the need for transparency and
accountability in the delivery and spending of funds.

113 See Birdsall (2012:20–22).
114 2000 (1) SA 46 (CC) (South Africa).
115 See e.g. Kende (2003:137); Liebenberg (2001).
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Grootboom vindicated her right in her nation’s highest court, she died in
her forties, “homeless and penniless”.116

As difficult as it is to achieve a human rights remedy, it probably will be
even harder in cases arising out of claims related to climate change. There
is not a realistic way for parties to seek remedies for their claims even if they
can establish causation and, more broadly, liability. In turn, where remedies
are not available, the very existence of the right is called into question.

Differentiating the subset of adaptation claims from the broader group of
climate change claims may lessen this concern. Even if causal links and
liability are connected to narrower geographic, governmental and temporal
ranges in the context of adaptation, perhaps national-level litigation is not
mostly useless. This is especially likely in countries such as South Africa or
India that include socioeconomic rights in their constitutions, making it pos-
sible to bring individual claims based on alleged rights violations.117

Tribunals presented with adaptation-related human rights claims might
also have flexibility to fashion creative remedies. A tribunal could, perhaps,
recognise that a state has limited resources to comply with an order that
would completely remedy an adaptation-related human rights claim. It could
then order a progressive injunction commanding the relevant government
authority to review regularly and modify its National Adaptation Programme
of Action in a certain way, in order to prioritise the problem underlying the
claim before the tribunal.

Finally, recent developments in socioeconomic rights may facilitate adap-
tation-based human rights claims at the international level. The Optional
Protocol to the International Covenant on Economic, Social and Cultural
Rights recently entered into force and may be a promising avenue by which
to bring climate change-related claims linking adaptation and human
rights.118 Tribunals, in adjudicating individual human rights complaints, can
develop a common law regarding environmental protection and adaptation.

116 Joubert (2008).
117 See e.g. Khosa v Minister of Social Development 2004 (6) BCLR 569 (CC) (South

Africa); People’s Union for Civil Liberties v Union of India, Writ Petition (Civil)
No. 196 of 2001 (India), 28 November 2001, interim order establishing a constitu-
tional right to food.

118 Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights, General Assembly Resolution 63/117, UN Doc. A/RES/63/117 (10 Dec
2008) 2.
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Toward a Human Rights Approach to Adaptation

This section demonstrates how a human rights approach can be particularly
relevant to adaptation policy and projects. It also explores some of the con-
sequences of that argument and asks how adaptation policymakers can in-
corporate human rights concepts and thresholds into adaptation practices.

Adaptation Decision Making

As an initial matter, it is important that international, state and local gov-
ernments begin to incorporate human rights considerations in decision-mak-
ing on adaptation practices. As the National Adaptation Programme of Ac-
tion for many of the least-developed states demonstrate, the first step in
implementing an adaptation plan often is to create a framework through
which a state or local government can make structured decisions on adap-
tation policy.119 If human rights are to be protected in the face of climate
change, decision-making processes should take into account human rights
norms and protections.

Human rights law focuses on individuals and communities, and, accord-
ingly, a human rights approach to adaptation would emphasise collecting
local-level information to support adaptation efforts. Climate change ana-
lysis generally remains aggregated at the continental or subregional level, a
practice that is logical for mitigation since GHGs cross borders but does not
lend itself to understanding the human implications of adaptation deci-
sions.120 Adaptation policymakers and planners should, therefore, collect
more information on individuals and communities, drawing in part on the
knowledge that human rights workers have regarding local conditions. Such
information-sharing can also ensure good governance and transparency in
decisions about the distribution and use of adaptation funding.

Beyond information-gathering, human rights can and should inform sub-
stantive adaptation decision-making, from international funding decisions
to local project implementation. Human rights standards and thresholds can
provide benchmarks that are based on widely agreed upon principles. In
addition to gathering information for adaptation decision-making, human

E.

I.

119 See e.g. Republic of Guinea-Bissau (2008); Republic of Rwanda (2006); Republic
of Vanuatu (2007:28–32).

120 ICHRP (2008:4).
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rights should also play a role in the procedural aspects of adaptation decision-
making. Procedurally, human rights standards call for information-sharing
and participation of those affected by policies; and government transparen-
cy, public participation and rational decision-making are paramount.121 Such
human rights-informed procedures are particularly important for adaptation
decisions, which permanently commit funds to a particular adaptation pro-
gramme or course of conduct at the exclusion of others, and can themselves
affect substantive rights.122

Human Rights as an Adaptation Prioritisation Tool

Inputs aside, as a larger and more practical example of how human rights
can inform adaptation law and policy, human rights should guide interna-
tional prioritisation of adaptation strategies.123 In most countries, adaptation
is not treated as an integral part of development strategy; nor do the adap-
tation plans of most states typically include any reference to a consideration
of human rights.124 Incorporating human rights safeguards into adaptation
law and policy would in all likelihood improve human rights outcomes. It
would also establish common ground in often contentious funding debates
by framing adaptation practices in terms of universal norms.

A deficit in adaptation funding will result in difficult policy choices of a
different nature than the tough policy choices encountered in mitigation ef-
forts. If GHG emissions are set at the international level, state-level policy-
makers will have individual GHG emissions targets and policymakers will
debate how best to distribute those costs between firms and individuals
whose consumption or production leads to GHG emissions. Choosing to
fund or not fund certain adaptation projects, in contrast, may have immediate
or longer-term human rights implications. National or local adaptation pol-
icies, therefore, can benefit from a human rights focus more than the equiv-
alent decisions in mitigation policy.

Applying human rights to adaptation policies can also help prioritise and
frame responses in emergency or disaster settings. For example, David

II.

121 See e.g. ICHRP (2008:8) Kravchenko (2008:541–547), discussing access to infor-
mation and public participation.

122 See Craig (2010:68).
123 See Hunter (2009:360).
124 See e.g. Lao People’s Democratic Republic (2009).
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Hunter argues that the generally accepted right to housing suggests that in-
dividuals have a right to temporary shelter while their homes are being re-
paired following a disaster.125 Therefore, “providing basic shelter to the vic-
tims of natural disasters”, Hunter claims, “could arguably be a higher priority
than other adaptation expenses”.126

Finally, human rights have an immediate role to play in adaptation policy
at the international level. In short, a rights-based approach to adaptation that
is expressed in the language of human rights is more “achievable and fair”
than a similar discourse regarding mitigation.127 It “potentially provides a
platform for broad-based dialogue on burden-sharing of a kind that has fre-
quently lacked in climate change debates.”128

The Impact of Adaptation on Political Mobilisation

A human rights-based approach to adaptation would be useful also in ex-
pressing internationally agreed-upon values that can form the basis for in-
creased common action towards adaptation.129 To this end, commentators
discussing the linkages between human rights and climate change have often
discussed the ethical or moral power of climate change to mobilise political
action, encouraging policymakers to adopt “robust, effective, and sustain-
able” policies.130 While the ethical implications of climate change could
motivate either mitigative or adaptive action, adaptation practices may be
more effective in mobilising the political support necessary to address cli-
mate change, because adaptation practices tend to be on a more human and
local scale. If a rights-based approach to climate policy generally has the
advantage of giving a human face to the climate change challenge – because
it “focuses on excluded and marginalised groups, encourages accountability
and transparency in policy decisions, encourages participatory and demo-
cratic processes, and provides sustainable outcomes by building on the ca-
pacity of key stakeholders”131 – this is likely to be even more true for adap-

III.

125 Hunter (2009:360).
126 (ibid.).
127 ICHRP (2008:7).
128 (ibid.).
129 See Kang (2007).
130 Limon (2009:458).
131 Atapattu (2008:45).
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tation projects, which typically work at the community, household or indi-
vidual level.

Proactive Policymaking

Finally, human rights can also help facilitate more proactive adaptation pol-
icymaking. Because it is often easier to make policy decisions once a crisis
has occurred than when it is only anticipated,132 policy choices have histor-
ically amounted to reactive adaptation.133 Yet both proactive and reactive
adaptation responses are necessary to address adaptation to climate change
effectively.

Interestingly, proactive versus reactive adaptation is one area in which
introducing human rights concerns seems to complicate the analysis. Reac-
tive responses, when not combined with proactive adaptation practices,
“tend to have higher long term costs because the low costs of preventive
action, or anticipative adaptation, are likely to dominate the higher costs of
deferred action, or reactive adaptation, appropriately discounted.”134 Thus,
without the perspective of human rights, proactive adaptation policies would
clearly be more efficient. However, because it is unlikely that there will be
sufficient resources to adapt fully to climate change, the consideration of
human rights may move the calculus more toward reactive adaptation pol-
icies in the wake of disasters, at least when compared to proactive projects
with uncertain value. Of course, when the probability of a particular climate-
related human rights breach approaches, proactive policies targeting these
anticipated harms will trump because of their value in protecting rights ex
ante, as well as their overall lower costs.

Human rights can be “a forward-looking means of encouraging the evo-
lution of, and providing a qualitative contribution to, robust, effective, and
sustainable policy responses at both the national and international level,
across mitigation and adaptation.”135 And these human rights considerations
are especially relevant to adaptation, as adaptation efforts “can be made more
effective if policy-makers include human rights criteria (or thresholds) when
they assess future harms, identify areas of likely vulnerability and evaluate

IV.

132 Lecocq & Shalizi (2007:41–47).
133 Feldman & Kahan (2007:67).
134 (ibid.:68).
135 Limon (2009:458).
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comparatively the various policy measures available for treating identified
challenges.”136

Conclusion

The world must adapt to rising temperatures, rising seas, and rising climate
vulnerabilities by charting a common and aggressive course that includes
policymakers, NGOs, and residents of the global community. The moral and
legal duty to do so effectively is paramount if the world is to avoid the
growing risk of adaptation apartheid. Many commentators and international
bodies have recognised that applying human rights norms to climate change-
related injuries could prove normatively beneficial, particularly since it is
likely that the most disadvantaged and least-prepared global citizens will
suffer the greatest consequences of a warming climate that they played a
negligible role in creating. Nonetheless, reconciling this justice-based pos-
ition within an oftentimes rigid human rights framework has proved chal-
lenging. It is difficult to frame doctrinally sound legal claims that can con-
front those actors that caused, and should be held accountable for, climate
change. Considering climate change adaptation more specifically, however,
is both normatively desirable and more legally tenable. Adaptation-related
human rights claims – together with analyses of diagonally conceived human
rights – can help to afford global citizens a more robust international legal
framework within which to address climate change. Moreover, insights
drawn from human rights should begin to play a larger role in formulating
adaptation policy and projects, since these projects will undoubtedly have
human implications and a disproportionate impact on vulnerable persons. A
human rights approach to adaptation requires flexibility, creativity and
temerity, and the law should evolve together with the strategies for adapting
to climate change. Finally, legal commentators should discuss how climate
adaptation connects with other areas of law that we have not considered in
detail, such as Alien Tort Claims Act cases, insurance liability, property
rights, and important procedural doctrines in international law. Understood
in this way, our discussion of adaptation and human rights is one of many
steps in understanding the impact of climate change on domestic and inter-
national legal regimes and the rule of law more generally.

F.

136 ICHRP (2008:80).
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